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addressed in paragraph (a) of this sec-
tion is liable for a violation of that 
provision; or 

(2) Causes another person to fail to 
comply with the requirements of a pro-
vision of this subpart not addressed in 
paragraph (a) of this section, is liable 
for causing a violation of that provi-
sion. 

EFFECTIVE DATE NOTE: At 69 FR 39204, June 
29, 2004, § 80.612 was amended by revising 
paragraph (a), effective Aug. 30, 2004. For the 
convenience of the user, the revised text is 
set forth as follows: 

§ 80.612 Who is liable for violations of this 
subpart? 

(a) Persons liable for violations of prohibited 
acts. (1) Standard, dye, marker, additives, used 
motor oil, heating oil, fuel introduction, and 
other product requirement violations. (i) Any 
refiner, importer, distributor, reseller, car-
rier, retailer, wholesale purchaser-consumer 
who owned, leased, operated, controlled or 
supervised a facility where a violation of any 
provision of § 80.610(a) through (e) occurred, 
or any other person who violates any provi-
sion of § 80.610(a) through (e), is deemed lia-
ble for the applicable violation, except that 
distributors who receive diesel fuel or dis-
tillate from the point where it is taxed, dyed 
or marked, and retailers and wholesale pur-
chaser-consumers are not deemed liable for 
any violation of § 80.610(b). 

(ii) Any person who causes another person 
to violate § 80.610(a) through (e) is liable for 
a violation of § 80.610(f). 

(iii) Any refiner, importer, distributor, re-
seller, carrier, retailer, or wholesale pur-
chaser-consumer who produced, imported, 
sold, offered for sale, dispensed, supplied, of-
fered to supply, stored, transported, or 
caused the transportation or storage of, die-
sel fuel or distillate that violates § 80.610(a), 
is deemed in violation of § 80.610(f). 

(iv) Any person who produced, imported, 
sold, offered for sale, dispensed, supplied, of-
fered to supply, stored, transported, or 
caused the transportation or storage of a die-
sel fuel additive which is used in motor vehi-
cle diesel fuel or NRLM diesel fuel that is 
found to violate § 80.610(a), is deemed in vio-
lation of § 80.610(f). 

(2) Cause violating diesel fuel or additive to be 
in the distribution system. Any refiner, im-
porter, distributor, reseller, carrier, retailer, 
or wholesale purchaser-consumer or any 
other person who owned, leased, operated, 
controlled or supervised a facility from 
which distillate fuel or additive was released 
into the distribution system which does not 
comply with the applicable standards, mark-
ing or dye requirements of this Subpart I is 
deemed in violation of § 80.610(g). 

(3) Branded refiner/importer liability. Any re-
finer or importer whose corporate, trade, or 
brand name, or whose marketing subsidi-
ary’s corporate, trade, or brand name ap-
peared at a facility where a violation of 
§ 80.610(a) or (b) occurred, is deemed in viola-
tion of § 80.610(a) or (b), as applicable. 

(4) Carrier causation. In order for a dis-
tillate fuel or diesel fuel additive carrier to 
be liable under paragraph (a)(1)(ii), (a)(1)(iii), 
or (a)(1)(iv) of this section, as applicable, 
EPA must demonstrate, by reasonably spe-
cific showing by direct or circumstantial evi-
dence, that the carrier caused the violation. 

(5) Parent corporation. Any parent corpora-
tion is liable for any violations of this sub-
part that are committed by any subsidiary. 

(6) Joint venture. Each partner to a joint 
venture is jointly and severally liable for 
any violation of this subpart that occurs at 
the joint venture facility or is committed by 
the joint venture operation. 

* * * * * 

§ 80.613 What defenses apply to per-
sons deemed liable for a violation of 
a prohibited act? 

(a) Presumptive liability defenses. (1) 
Any person deemed liable for a viola-
tion of a prohibition under 
§ 80.612(a)(1)(i) or (iii), (a)(2), or (a)(3), 
will not be deemed in violation if the 
person demonstrates: 

(i) The violation was not caused by 
the person or the person’s employee or 
agent; 

(ii) Product transfer documents ac-
count for fuel or additive found to be in 
violation and indicate that the vio-
lating product was in compliance with 
the applicable requirements when it 
was under the party’s control; 

(iii) The person conducted a quality 
assurance sampling and testing pro-
gram, as described in paragraph (d) of 
this section, except for those parties 
subject to the provisions of paragraph 
(a)(1)(iv) or (v) of this section. A car-
rier may rely on the quality assurance 
program carried out by another party, 
including the party who owns the die-
sel fuel in question, provided that the 
quality assurance program is carried 
out properly. Retailers, wholesale pur-
chaser-consumers, and ultimate con-
sumers of diesel fuel are not required 
to conduct quality assurance programs; 

(iv) For refiners and importers of 
motor vehicle diesel fuel subject to the 
15 ppm standard under § 80.520(a)(1), 
test results which: 
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(A) Were conducted according to the 
test methodology required under 
§ 80.580 (a)(2) or an approved alternative 
test method under § 80.580(a)(3); and 

(B) Establish that, when it left the 
party’s control, the sulfur content of 
motor vehicle diesel fuel subject to the 
15 ppm standard did not exceed 15 ppm; 
and 

(v) For any person who, at a down-
stream location, blends a diesel fuel 
additive subject to the requirements of 
§ 80.521(b) into motor vehicle diesel fuel 
subject to the sulfur standard under 
§ 80.520(a)(1), except a blender who 
blends additives into fuel trucks at a 
truck loading rack subject to the pro-
visions of (d)(1) of this section, test re-
sults which are conducted subsequent 
to the blending of the additive into the 
fuel, and which comply with the re-
quirements of paragraphs (a)(4)(iv)(A) 
and (B) of this section. 

(2) Any party deemed liable for a vio-
lation under § 80.612(a)(1)(iv), in regard 
to a diesel fuel additive subject to the 
requirements of § 80.521(a), will not be 
deemed in violation if the person dem-
onstrates that: 

(i) Product transfer document(s) ac-
count for the additive in the fuel found 
to be in violation, which comply with 
the requirements under § 80.591(a), and 
indicate that the additive was in com-
pliance with the applicable require-
ments while it was under the party’s 
control; and 

(ii) For the additive’s manufacturer 
or importer, test results which accu-
rately establish that, when it left the 
party’s control, the additive in the die-
sel fuel determined to be in violation 
did not have a sulfur content in excess 
of 15 ppm. 

(A) Analysis of the additive sulfur 
content pursuant to this paragraph 
(a)(2) may be conducted at the time the 
batch was manufactured or imported, 
or on a sample of that batch which the 
manufacturer or importer retains for 
such purpose for a minimum of two 
years from the date the batch was 
manufactured or imported. 

(B) After two years from the date the 
additive batch was manufactured or 
imported, the additive manufacturer or 
importer is no longer required to retain 
samples for the purpose of complying 

with the testing requirements of this 
paragraph (a)(2) of this section. 

(C) The analysis of the sulfur content 
of the additive must be conducted pur-
suant to the requirements of § 80.580(a). 

(3) Any person who is deemed liable 
for a violation under § 80.612 (a)(1)(iv) 
with regard to a diesel fuel additive 
subject to the requirements of 
§ 80.521(b), will not be deemed in viola-
tion if the person demonstrates that: 

(i) The violation was not caused by 
the party or the party’s employee or 
agent; 

(ii) Product transfer document(s) 
which comply with the additive infor-
mation requirements under § 80.591 (b), 
account for the additive in the fuel 
found to be in violation, and indicate 
that the additive was in compliance 
with the applicable requirements while 
it was under the party’s control; and 

(iii) For the additive’s manufacturer 
or importer, test results which accu-
rately establish that, when it left the 
party’s control, the additive in the die-
sel fuel determined to be in violation 
was in conformity with the informa-
tion on the additive product transfer 
document pursuant to the require-
ments of § 80.591(b). The testing proce-
dures applicable under paragraph (a)(2) 
of this section, also apply under this 
paragraph (a)(3). 

(b) Branded refiner defenses. In the 
case of a violation found at a facility 
operating under the corporate, trade or 
brand name of a refiner or importer, or 
a refiner’s or importer’s marketing 
subsidiary, the refiner or importer 
must show, in addition to the defense 
elements required under paragraph 
(a)(1) of this section, that the violation 
was caused by: 

(1) An act in violation of law (other 
than the Clean Air Act or this Part 80), 
or an act of sabotage or vandalism; 

(2) The action of any refiner, im-
porter, retailer, distributor, reseller, 
oxygenate blender, carrier, retailer or 
wholesale purchaser-consumer in viola-
tion of a contractual agreement be-
tween the branded refiner or importer 
and the person designed to prevent 
such action, and despite periodic sam-
pling and testing by the branded re-
finer or importer to ensure compliance 
with such contractual obligation; or 
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(3) The action of any carrier or other 
distributor not subject to a contract 
with the refiner or importer, but en-
gaged for transportation of diesel fuel, 
despite specifications or inspections of 
procedures and equipment which are 
reasonably calculated to prevent such 
action. 

(c) Causation demonstration. Under 
paragraph (a)(1) of this section for any 
person to show that a violation was not 
caused by that person, or under para-
graph (b) of this section to show that a 
violation was caused by any of the 
specified actions, the person must dem-
onstrate by reasonably specific show-
ing, by direct or circumstantial evi-
dence, that the violation was caused or 
must have been caused by another per-
son and that the person asserting the 
defense did not contribute to that 
other person’s causation. 

(d) Quality assurance and testing pro-
gram. To demonstrate an acceptable 
quality assurance program under para-
graph (a)(1)(iii) of this section, a person 
must present evidence of the following: 

(1) A periodic sampling and testing 
program to ensure the motor vehicle 
diesel fuel or additive the person sold, 
dispensed, supplied, stored, or trans-
ported, meets the applicable standards. 

(2) For those parties who, at a down-
stream location, blend diesel fuel addi-
tives subject to the requirements of 
§ 80.521(b) into fuel trucks at a truck 
loading rack, the periodic sampling 
and testing program required under 
this paragraph (d) must ensure, by tak-
ing into account the greater risk of 
noncompliance created through use of 
a high sulfur additive, that the diesel 
fuel into which the additive was blend-
ed meets the applicable standards sub-
sequent to the blending. 

(3) On each occasion when motor ve-
hicle diesel fuel or additive is found 
not in compliance with the applicable 
standard: 

(i) The person immediately ceases 
selling, offering for sale, dispensing, 
supplying, offering for supply, storing 
or transporting the non-complying 
product; and 

(ii) The person promptly remedies 
the violation and the factors that 
caused the violation (for example, by 
removing the non-complying product 
from the distribution system until the 

applicable standard is achieved and 
taking steps to prevent future viola-
tions of a similar nature from occur-
ring). 

(4) For any carrier who transports 
motor vehicle diesel fuel or additive in 
a tank truck, the quality assurance 
program required under this paragraph 
(d) need not include its own periodic 
sampling and testing of the motor ve-
hicle diesel fuel or additive in the tank 
truck, but in lieu of such tank truck 
sampling and testing, the carrier shall 
demonstrate evidence of an oversight 
program for monitoring compliance 
with the requirements of this subpart 
relating to the transport or storage of 
such product by tank truck, such as ap-
propriate guidance to drivers regarding 
compliance with the applicable sulfur 
standard and product transfer docu-
ment requirements, and the periodic 
review of records received in the ordi-
nary course of business concerning 
motor vehicle diesel fuel or additive 
quality and delivery. 

EFFECTIVE DATE NOTE: At 69 FR 39204, June 
29, 2004, § 80.613 was amended by revising the 
section heading and paragraphs (a) and (d), 
effective Aug. 30, 2004. For the convenience 
of the user, the revised text is set forth as 
follows: 

§ 80.613 What defenses apply to persons 
deemed liable for a violation of a prohib-
ited act under this subpart? 

(a) Presumptive liability defenses. (1) Any 
person deemed liable for a violation of a pro-
hibition under § 80.612(a)(1)(i), (a)(1)(iii), 
(a)(2), or (a)(3), will not be deemed in viola-
tion if the person demonstrates the fol-
lowing: 

(i) The violation was not caused by the per-
son or the person’s employee or agent; 

(ii) Product transfer documents account 
for fuel or additive found to be in violation 
and indicate that the violating product was 
in compliance with the applicable require-
ments when it was under the person’s con-
trol; 

(iii) The person conducted a quality assur-
ance sampling and testing program, as de-
scribed in paragraph (d) of this section, ex-
cept for those persons subject to the provi-
sions of paragraph (a)(1)(iv), (a)(1)(v), or 
(a)(1)(vi) of this section or § 80.614. A carrier 
may rely on the quality assurance program 
carried out by another party, including the 
party who owns the diesel fuel in question, 
provided that the quality assurance program 
is carried out properly. Retailers, wholesale 
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purchaser-consumers, and ultimate con-
sumers of diesel fuel are not required to con-
duct quality assurance programs; 

(iv) For refiners and importers of diesel 
fuel subject to the 15 ppm sulfur standard 
under § 80.510(b) or (c), or § 80.520(a)(1), or the 
500 ppm sulfur standard under § 80.510(a) or 
80.520(c), test results that— 

(A) Were conducted according to an appro-
priate test methodology approved or des-
ignated under §§ 80.580 through 80.586, 80.2(w), 
or 80.2(z), as appropriate; and 

(B) Establish that, when it left the party’s 
control, the fuel did not violate the sulfur, 
cetane or aromatics standard, or the dye or 
marking provisions of §§ 80.510 or 80.511, as 
applicable; 

(v) For any truck loading terminal or any 
other person who delivers heating oil for de-
livery to the ultimate consumer and is sub-
ject to the requirement to mark heating oil 
or LM diesel fuel under § 80.510(d) through (f), 
data which demonstrates that when it left 
the truck loading terminal or other facility, 
the concentration of marker solvent yellow 
124 was equal to or greater than six milli-
grams per liter. In lieu of testing for marker 
solvent yellow 124 concentration, evidence 
may be presented of an oversight program, 
including records of marker inventory, pur-
chase and additization, and records of peri-
odic inspection and calibration of 
additization equipment that ensures that 
marker is added to heating oil or LM diesel 
fuel, as applicable, under § 80.510(d) through 
(f) in the required concentration; 

(vi) Except as provided in § 80.614, for any 
person who, at a downstream location, 
blends a diesel fuel additive subject to the 
requirements of § 80.521(b) into motor vehicle 
diesel fuel or NRLM diesel fuel subject to the 
15 ppm sulfur standard under § 80.520(a) or 
§ 80.510(b) or (c), except a person who blends 
additives into fuel tanker trucks at a truck 
loading rack subject to the provisions of 
paragraph (d)(2) of this section, test results 
which are conducted subsequent to the 
blending of the additive into the fuel, and 
which comply with the requirements of para-
graphs (a)(1)(iv)(A) and (B) of this section; 
and 

(vii) Any person deemed liable for a des-
ignation or volume balance provisions viola-
tion under § 80.610(b) and 80.612(a) will not be 
deemed in violation if the person dem-
onstrates, through product transfer docu-
ments, records, reports and other evidence 
that the diesel fuel or distillate was properly 
designated and volume balance requirements 
were met. 

(2) Any person deemed liable for a viola-
tion under § 80.612(a)(1)(iv), in regard to a die-
sel fuel additive subject to the requirements 
of § 80.521(a), will not be deemed in violation 
if the person demonstrates that— 

(i) Product transfer document(s) account 
for the additive in the fuel found to be in vio-

lation, which comply with the requirements 
under § 80.591(a), and indicate that the addi-
tive was in compliance with the applicable 
requirements while it was under the party’s 
control; and 

(ii) For the additive’s manufacturer or im-
porter, test results which accurately estab-
lish that, when it left the party’s control, 
the additive in the diesel fuel determined to 
be in violation did not have a sulfur content 
greater than or equal to 15 ppm. 

(A) Analysis of the additive sulfur content 
pursuant to this paragraph (a)(2) may be con-
ducted at the time the batch was manufac-
tured or imported, or on a sample of that 
batch which the manufacturer or importer 
retains for such purpose for a minimum of 
two years from the date the batch was manu-
factured or imported. 

(B) After two years from the date the addi-
tive batch was manufactured or imported, 
the additive manufacturer or importer is no 
longer required to retain samples for the 
purpose of complying with the testing re-
quirements of this paragraph (a)(2). 

(C) The analysis of the sulfur content of 
the additive must be conducted pursuant to 
the requirements of § 80.580. 

(3) Any person who is deemed liable for a 
violation under § 80.612(a)(1)(iv) with regard 
to a diesel fuel additive subject to the re-
quirements of § 80.521(b), will not be deemed 
in violation if the person demonstrates 
that— 

(i) The violation was not caused by the 
party or the party’s employee or agent; 

(ii) Product transfer document(s) which 
comply with the additive information re-
quirements under § 80.591(b), account for the 
additive in the fuel found to be in violation, 
and indicate that the additive was in compli-
ance with the applicable requirements while 
it was under the party’s control; and 

(iii) For the additive’s manufacturer or im-
porter, test results which accurately estab-
lish that, when it left the party’s control, 
the additive in the diesel fuel determined to 
be in violation was in conformity with the 
information on the additive product transfer 
document pursuant to the requirements of 
§ 80.591(b). The testing procedures applicable 
under paragraph (a)(2) of this section, also 
apply under this paragraph (a)(3). 

* * * * * 

(d) Quality assurance and testing program. 
To demonstrate an acceptable quality assur-
ance program under paragraph (a)(1)(iii) of 
this section, a person must present evidence 
of the following: 

(1) A periodic sampling and testing pro-
gram to ensure the diesel fuel or additive the 
person sold, dispensed, supplied, stored, or 
transported, meets the applicable standards 
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and requirements, including the require-
ments relating to the presence of marker sol-
vent yellow 124. 

(2) For those parties who, at a downstream 
location, blend diesel fuel additives subject 
to the requirements of § 80.521(b) into fuel 
trucks at a truck loading rack, the periodic 
sampling and testing program required under 
this paragraph (d) must ensure, by taking 
into account the greater risk of noncompli-
ance created through use of a high sulfur ad-
ditive, that the diesel fuel into which the ad-
ditive was blended meets the applicable 
standards subsequent to the blending. 

(3) On each occasion when diesel fuel or ad-
ditive is found not in compliance with the 
applicable standard: 

(i) The person immediately ceases selling, 
offering for sale, dispensing, supplying, offer-
ing for supply, storing or transporting the 
non-complying product. 

(ii) The person promptly remedies the vio-
lation and the factors that caused the viola-
tion (for example, by removing the non-com-
plying product from the distribution system 
until the applicable standard is achieved and 
taking steps to prevent future violations of a 
similar nature from occurring). 

(4) For any carrier who transports diesel 
fuel or additive in a tank truck, the quality 
assurance program required under this para-
graph (d) need not include its own periodic 
sampling and testing of the diesel fuel or ad-
ditive in the tank truck, but in lieu of such 
tank truck sampling and testing, the carrier 
shall demonstrate evidence of an oversight 
program for monitoring compliance with the 
requirements of this subpart relating to the 
transport or storage of such product by tank 
truck, such as appropriate guidance to driv-
ers regarding compliance with the applicable 
sulfur standard, product segregation and 
product transfer document requirements, 
and the periodic review of records received in 
the ordinary course of business concerning 
diesel fuel or additive quality and delivery. 

§ 80.614 What penalties apply under 
this subpart? 

(a) Any person liable for a violation 
under § 80.612 is subject to civil pen-
alties as specified in section 205 of the 
Clean Air Act for every day of each 
such violation and the amount of eco-
nomic benefit or savings resulting from 
each violation. 

(b)(1) Any person liable under 
§ 80.612(a)(1) for a violation of an appli-
cable standard or requirement under 
§ 80.520, or of causing another party to 
violate such standard or requirement, 
is subject to a separate day of violation 
for each and every day the non-com-
plying motor vehicle diesel fuel re-

mains any place in the distribution 
system. 

(2) Any person liable under 
§ 80.612(a)(2) for causing motor vehicle 
diesel fuel to be in the distribution sys-
tem which does not comply with an ap-
plicable standard or requirement of 
§ 80.520, is subject to a separate day of 
violation for each and every day that 
the non-complying motor vehicle diesel 
fuel remains any place in the motor ve-
hicle diesel fuel distribution system. 

(3) Any person liable under 
§ 80.612(a)(1) for blending into motor ve-
hicle diesel fuel an additive violating 
the applicable sulfur standard pursuant 
to the requirements of § 80.521(a) or (b), 
as appropriate, or of causing another 
party to so blend or add such an addi-
tive, is subject to a separate day of vio-
lation for each and every day the 
motor vehicle diesel fuel into which 
the noncomplying additive was blend-
ed, remains any place in the fuel dis-
tribution system. 

(4) For purposes of this paragraph (b), 
the length of time the motor vehicle 
diesel fuel in question remained in the 
motor vehicle diesel fuel distribution 
system is deemed to be twenty-five 
days, unless a person subject to liabil-
ity or EPA demonstrates by reasonably 
specific showings, by direct or cir-
cumstantial evidence, that the non- 
complying motor vehicle diesel fuel re-
mained in the distribution system for 
fewer than or more than twenty-five 
days. 

(c) Any person liable under § 80.612(b) 
for failure to meet, or causing a failure 
to meet, a provision of this subpart is 
liable for a separate day of violation 
for each and every day such provision 
remains unfulfilled. 

EFFECTIVE DATE NOTE: At 69 FR 39205, June 
29, 2004, § 80.614 was revised, effective Aug. 30, 
2004. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 80.614 What are the alternative defense re-
quirements in lieu of § 80.613(a)(1)(vi) for 
static dissipater additives exceeding the 
15 ppm sulfur standard but that con-
tribute less than 0.05 ppm sulfur when 
added to MVNRLM diesel fuel? 

Any person who blends a MVNRLM diesel 
fuel additive package into MVNRLM diesel 
fuel subject to the 15 ppm sulfur standards of 
§ 80.510(b) or (c) or § 80.520(a) which contains a 
static dissipater additive that has a sulfur 
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